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the back of the note, it was not really his indorsement. To quote from the 
opinion, "It is not the physical act which constitutes a transaction of this 
kind, but it is the intention of the parties." If this was not a case of forgery, 
it was certainly closely akin to forgery. It is not necessary that the physical 
act be done by the forger himself. See Marden v. Dorthy, 160 N. Y. 39 
46 L. R. A. 604; State v. Shurtleff, 18 Me. 368; McGinn v. Tobey, 62 
Mich. 252; Walker v. Ebert, 29 Wis. 194; Putnam v. Sullivan, 4 Mass. 54; 
Foster v. McKinnon, L. R. 4 C. P. 704. For an opposing view as to the 
rights of the parties see dissenting opinion in Marden v. Dorthy, supra. As 
to the rights of bona fide holders see Daniel's Neg. Inst., § 836 et seq. 

Carriers — Drover's Pass — Release from Liability. — Weaver, the plain- 
tiff's decedent, while being transported on one of defendant's freight trains 
in charge of a shipment of cattle, met his death through the negligence of 
the defendant's engineer. He was riding on a drover's pass in the form of a 
live stock transportation contract which permitted the shipper or one of his 
employees to accompany the stock. The contract contained a release of 
liability for damages on account of negligence of the carrier and was signed 
by Weaver, who was not the owner of the stock but merely one of the 
shipper's friends who desired a free ride and incidentally undertook to look 
after the stock on the way. Held, that the plaintiff's decedent was a bona 
fide employee of the owner of the cattle; that he was a passenger for hire; 
and that the release of liability for damages on account of the carrier's neg- 
ligence was invalid. Weaver v. Ann Arbor R. Co. (1905), — Mich. — , 102 
N. W. Rep. 1037. 

This decision is interesting because of the Michigan holding that railroads 
are not common carriers of live stock. Railroad Co. v. McDonough, 21 Mich. 
165 ; Heller v. R. Co., 109 Mich. 53, 66 N. W. Rep. 667, 63 Am. St. Rep. 541 ; 
McKenzie v. R. Co., (Mich.) 100 N. W. Rep. 260. Many cases support the 
doctrine that a carrier may properly impose any condition it sees fit upon its 
granting a purely voluntary privilege. Ch'go, etc., R. Co. v. Hawk, 36 111. 
App. 327; Quimby v. Boston, etc., R. Co., 150 Mass. 365, 23 N. E. Rep. 205; 
6 Cyc. 579, note 53. Thus where a railroad company grants privileges to a 
sleeping car company, a contract by which it relieves itself from liability for 
injuries to employees of such a company is valid. Russell v. Pittsburgh, etc., 
R. Co., 157 Ind. 305, 61 N. E. Rep. 678, 87 Am. St. Rep. 215, 55 L. R. A. 253. 
And a contract relieving a railroad company from liability for injuries to 
express messengers is held to be valid on the same grounds. Blank v. ///. 
Cent. R. Co., 182 111. 332, 55 N. E. Rep. 332 ; Louisville, etc., R. Co. v. Keefer, 
146 Ind. 21, 44 N. E. Rep. 796, 58 Am. St. Rep. 348, 38 L, R. A. 93; Bates v. 
Old Colony R. Co., 147 Mass. 255, 17 N. E- Rep. 633. It has also been held 
that as a railroad company is under no obligation to carry passengers in 
freight trains it can limit its liability for personal injuries to one to whom 
this privilege is granted. Arnold v. /. C. R. Co., 83 111. 273, 25 Am. Rep. 383. 
The holding in the principal case is rather an extreme application of the 
rule followed by the majority of the American courts that a stipulation in 
a stock drover's pass exempting the railroad company from liability for 
negligence is void. N. Y. C. R. Co. v. Lockwood, 17 Wall. (U. S.) 357, 21 
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L. Ed. 627. A contrary doctrine is well established in England, Ireland, 
Canada and some American states. McCawley v. Furness R. Co., L. R. 8 
Q. B. 57, 4 Moak, Eng. Rep. 218, 42 L. J- Q- B. 4, 27 L. T. N. S. 485, 21 
Week. Rep. 140; Hall v. N. E. R. Co., L. R. 10 Q. B. 437, H Moak, Eng. 
Rep. 261, 44 L. J. Q. B. 164, 33 L. T. N. S. 306, 23 Week. Rep. 860; Duff v. 
Gr. N. R. Co., L. R. 4 Iv- 178, 41 L. T. N. S. 197; Bicknell v. Gr. Tr. R. Co., 
26 Ont. App. 431; Poucher v. N. Y. Cent. R. Co., 49 N. Y. 263; Meuer v. 
Chicago, etc., R. Co., 5 S. D. 568. 

Carriers — Unreasonable Freight Rates — Interstate Commerce Act — 
Common Law Remedy. — The defendant railway company made a charge of 
67 cents per hundred for the transportation of cotton seed from Cottonport, 
Louisiana, to Abilene, Texas, which was about 30 cents more than the rates 
made for the same distance, between other points of the road. This rate 
was charged in accordance with the classification and schedule theretofore 
duly filed with the Interstate Commerce Commission and was published and 
posted in accordance with the Interstate Commerce Act. An action being 
brought by the plaintiff to recover under the common law for unreasonable 
charges, the lower court held that the rate paid was the only one the rail- 
road could have lawfully charged, as it was the one which was filed with 
and promulgated by the Interstate Commerce Commission and from which 
it was illegal to deviate. Upon appeal to the Supreme Court it was, Held, that 
the shipper could find relief in a state court under the common law, from 
unreasonable freight rates exacted from him, notwithstanding such rates 
were promulgated as the legal rates by the Interstate Commerce Commis- 
sion. Abilene Cotton Oil Co. v. Texas & P. Ry. Co. (1905), — Tex. — , 
85 S. W. Rep. 1052. 

Whether the interstate commerce regulations made by Congress will 
permit a shipper to appeal to the common law principles and to bring an 
action against a railroad company in a state court on account of unreasonable 
rates is a nice question. It was held in Swift v. Phil. R. Co. (C. C.) 58 
Fed. 858, that interstate commerce is governed solely by the law of the 
United States and that the United States as such has no common law; 
further, that the right to question the reasonableness of interstate rates 
is a matter of primary as well as of exclusive jurisdiction in the federal 
courts. The contrary is held, however, in Murray v. C & N. W. R. Co. 
(C. C.) 62 Fed. 24. In Van Patten v. C. M. & St. P. R. Co. (C. C.) 
81 Fed. Rep. 545, the court held that it was a good defense to an action for 
damages for alleged unreasonable freight charges to show that the defendant 
in obedience to the Interstate Commerce Act has adopted, printed and posted 
a properly proportioned schedule of rates and that the charges complained of 
are in accordance with those in the schedule. In W. U. Tel. Co. v. Call 
Pub. Co., 181 U. S. 92, it was held that the principles of the common law 
are operative upon all interstate commerical transactions, 'except so far as 
they are modified by Congressional enactment. See also Houston, etc., R. Co. 
v. Peters, 15 Tex. Civ. App. 515, 40 S. W. Rep. 429; St. Louis, etc., R. Co. v. 
Carden (Tex. Civ. App. 1896) 34 S. W. Rep. 145; Gulf, etc., R. Co. v 
Hefiey, 158 U. S. 08, 15 S. Ct. 802, 39 L. Ed. 910. 



